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Her cul es anmended its defined benefit plan in 2001.
The amendnent to the plan’s | unp-sum paynent option
replaced the interest rate assunption that had
previously been used to cal culate the present val ue of
a participant’s accrued benefit with the annual
interest rate on 30-year Treasury securities.

Hercules filed a request for a determ nation that
t he anmended plan net all of the qualification
requi renents that were in effect under sec. 401(a),
. R C. P, as an interested party, sent a letter to the
| RS regarding Hercules’ determ nation request. P
asserted that the anendnent to the plan’s | unp-sum
paynment option violated the anti-cutback rule of sec.
411(d)(6), I.R C. The IRS issued a favorable
determnation letter to Hercul es.

P filed a Petition for Declaratory Judgnent
(Retirenment Plan) pursuant to sec. 7476(a), |I.R C
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challenging RC's determnation. P also filed a Mtion
for an Order to Calendar for Trial and a Modtion for
Perm ssion for Discovery with the Court. The Court
denied P s notions.

1. Held: P did not show good cause either to
commence di scovery in this case or for this case to be
set for trial. The case is to be decided solely on the
adm ni strative record.

2. Held, further, respondent Conm ssioner did not
err in determning that the amendnent to the plan’s
| unp- sum paynent option did not violate the anti -
cut back rule of sec. 411(d)(6), |I.R C

Mervin M WIf, for petitioner.

Brian M Pinheiro, for respondent Hercul es |Incorporated.

Peter J. Gavagan, for respondent Comm ssioner of |nternal

Revenue.

OPI NI ON

COHEN, Judge: Respondent Conm ssioner of Internal Revenue
(respondent Comm ssioner) issued a favorable determ nation letter
to respondent Hercul es Incorporated (Hercules) in which
respondent Conm ssioner determ ned that the Pension Plan of
Her cul es I ncorporated, as anended (the anended plan), net the
qualification requirenents of section 401(a). Charles P
St epnowski, petitioner, filed a Petition for Declaratory Judgnment
(Retirenment Plan) pursuant to section 7476(a) chall enging

respondent Comm ssioner’s determ nation. Hercules was joined as
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party/respondent to this case by Order dated August 20, 200S3.
See Rule 215(a)(2).

The principal issue for decision is whether respondent
Comm ssioner erred in determning that the anendnment to the
pl an’s | unp-sum paynent option did not violate the anti-cutback
rule of section 411(d)(6).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Backgr ound

The parties have stipulated the adm nistrative record. That
record is incorporated herein by this reference. Petitioner’s
address was in Kennett Square, Pennsylvania, at the tine that the
Petition for Declaratory Judgnent (Retirement Plan) was filed.
Hercules maintained its principal office in WI mngton, Del aware,
at the tinme that the Petition for Declaratory Judgnment
(Retirement Plan) was fil ed.

The Pension Plan of Hercules Incorporated (the plan) is a
defined benefit plan as defined under the Enpl oyee Retirenent
I ncome Security Act of 1974, Pub. L. 93-406, 88 Stat. 829. The
pl an was established in 1913, and it uses the cal endar year as
its plan year. On or about February 12, 1996, the Internal

Revenue Service (IRS) issued a favorable determnation letter to
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Hercules with respect to the plan. This determnation |letter was
applicable to the anendnents to the plan that were adopted on
Oct ober 27, 1994.

Her cul es nade additional amendnments to the plan during 2001.
Her cul es executed the anmended plan on January 28, 2002. The
anended plan’s effective date was January 1, 2001. As of
January 31, 2002, the anended plan had 31, 301 participants.

Various “universal provisions” and three schedules of rights
and benefits--Schedule A, Schedule B, and Schedul e C--govern the
amended plan. As relevant here, Article VII of Schedule B sets
forth the paynent provisions for those participants falling under
t hat schedul e of the anended plan. Paragraph D of Article VII
provi des that an eligible participant may elect to receive his or
her plan benefits as a “51% Partial Cash Paynent,” pursuant to
whi ch the present value of 51 percent of the participant’s
accrued benefit is payable as a |lunp sum (| unp-sum paynent
option). The remaining 49 percent of the participant’s accrued
benefit is payable in an annuity form

Prior to anmending the plan, Hercul es used the published
interest rates used by the Pension Benefit GQuaranty Corp. (PBGC)
to calculate an i nmedi ate annuity beginning on the first day of
the first nonth of the cal endar quarter of paynent for purposes
of calculating the present value of a participant’s accrued

benefit under the | unp-sum paynent option. As anmended, however,
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the | unp-sum paynment option states, in pertinent part, as

foll ows:

Participants entitled to receive benefits under
Article I'l, 111, 1V, or V of this Schedule may apply
for a 51% partial cash paynent in accordance with the
fol |l ow ng provisions:

1

A Participant may elect to receive in a single
partial cash paynent an anount equal to the
present val ue equival ent of 51% of the nonthly
pensi on benefit that otherw se would be payabl e
over the Participant’s expected lifetime. The
anmount shall be cal cul ated using the factors set
forth in Paragraph 4., below, applied in a uniform
and consi stent manner. * * *

A married Participant applying for a 51% parti al
cash paynent nust present a witten consent by his
spouse to this formof benefit with such consent
notari zed.

* * * * * * *

a. Wth respect to paynents nmade on and after
January 1, 2002, the paynent shall be
conputed on the basis of the foll ow ng
factors:

(1) the 1983 G oup Annuity Mrtality Table,
using a blend of 50 percent nmale and
50 percent fenmale described in Rev. Rul.
95-6 (1995-1 C.B. 80) (or such other
nortality table as may be prescribed by
the Treasury Secretary pursuant to its
aut hority under Code section 417(e)(3))
***; and

(2) the annual interest rate on 30-year
Treasury securities as specified by the
Comm ssi oner of the Internal Revenue
Service for the second cal endar nonth
prior to the cal endar quarter that
contains the benefit paynent date (or
such other rate as the Secretary of the
Treasury may prescribe by regulation
under section 417(e) of the Code) * * *
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which rate shall remain stable for the
entire cal endar quarter.

b. Wth respect to paynents made prior to
January 1, 2002, the paynent shall be
conputed on the basis of the actuarial life
expectancy tables (1983 G oup Annuity
Mortality Table, using a blend of 50 percent
mal e and 50 percent female factors descri bed
in Rev. Rul. 95-6 * * *) (or such other
nmortality table as nmay be prescribed by the
Treasury Secretary pursuant to its authority
under Code section 417(e)(3)), and PBGC
interest rates to determ ne i nmedi ate annuity
rates applicable on the first business day of
the first nonth in the cal endar quarter of
paynment. Notw thstanding the foregoing, wth
respect to paynents nmade on or after
January 1, 2000 and prior to January 1, 2002,
t he paynent shall be conputed on the basis of
the assunptions set forth in Article
VII.D. 4a. or VII.D. 4b., whichever produces
t he hi gher paynent.

On or about February 15, 2002, Hercules filed a request with

the IRS for a determination that the anmended plan net all of the

qual i

fication requirenments that were in effect under section

401(a). Hercules described its request in the follow ng manner:

Form

Pl an;

Specifically, pursuant to Revenue Procedure
2000-27, we request a “GUST I1” letter with respect to
all changes made by the Uruguay Round Agreenents Act of
1994, the Uniform Services Enpl oynent and Reenpl oynent
Ri ghts Act of 1994, the Small Busi ness Job Protection
Act of 1996, the Taxpayer Relief Act of 1997, the
I nt ernal Revenue Service Restructuring and Reform Act
of 1998 and the Community Renewal Tax Relief Act of
2000.

I ncluded with Hercul es’ request were, anong ot her docunents,
5300, Application for Determ nation for Enployee Benefit

Schedul e Q (Form 5300), Nondi scrim nation Requirenent; and
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an executed copy of the anended plan. Line 12a of Form 5300
asked the follow ng question: “Does any amendnent to the plan
reduce or elimnate any section 411(d)(6) protected benefit?” In
response to this question, Hercules checked the “No” box.
Her cul es conpl eted the Form 5300 on or about January 31, 2002.

On or about March 19, 2002, petitioner, as an interested
party, sent a letter to the IRS regarding the “Application for
Determ nation Letter Submtted February 15, 2002 by Hercul es
| ncorporated”. Petitioner nmade, in pertinent part, the follow ng
statenents in this letter:

| have been advised that the application for an

advance determnation letter was filed on February 15,

2002 pursuant to the “Notice To Eligible Enpl oyees O

Her cul es I ncorporated.”

The pension plan provides for the paynent in a

lump sum of the actuarial value of 51%of a

participant’s nonthly pension benefit. In 2001,

Hercul es anmended its plan to provide that the | unp-sum

benefit will be conputed based on the 30-year Treasury

bond rate for service prior to the date of that
amendnent. Prior to the 2001 anendnent, the val ue was

conputed using the PBGC rate. | have been inforned
that the use of the 30-year Treasury bond rate, instead
of the PBGC rate, is an illegal cutback under

Section 411(d)(6) of the Code and applicable

regul ations and rulings. Accordingly, the pension plan
does not satisfy the requirenents as a qualified plan.
Therefore, a favorable determ nation letter should not
be issued until and unless the plan is changed to

provi de the anticutback protection required by the
applicabl e regulations and rulings regardi ng the proper
interest rate to be used in determning the actuari al
equi val ent value for service prior to the date of a
proper anmendnent.
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On or about Novenber 6, 2002, an Enpl oyee Pl ans Speci ali st
at the IRS sent a letter to Hercules informng it that she had
been assigned to evaluate and review the determ nation letter
application that it had submtted. On or about January 18, 2003,
petitioner received a letter fromthe IRS that acknow edged the
recei pt of his comments concerning the request for determ nation
that had been submtted by Hercules. On or about January 21,
2003, Hercules received a letter fromthe IRS informng it that
the RS had received comments froman interested party concerning
the request for determ nation that had been submtted by
Her cul es.

On or about March 3, 2003, the IRS issued a favorable
determnation letter to Hercules with respect to the anmended
plan. This determnation letter was applicable to the amendnents
t hat Hercul es had executed on January 28, 2002. In this letter,
the IRS stated that the changes that were made to the
qualification requirenents by the follow ng public | aws had been
considered in reaching its determ nation: The Uruguay Round
Agreenents Act, Pub. L. 103-465, 108 Stat. 4809; the Uniforned
Servi ces Enpl oynent and Reenpl oynent Ri ghts Act of 1994, Pub. L
103-353, 108 Stat. 3149; the Small Business Job Protection Act of
1996, Pub. L. 104-188, 110 Stat. 1755; the Taxpayer Relief Act of
1997, Pub. L. 105-34, 111 Stat. 788; the Internal Revenue Service

Restructuring and Reform Act of 1998, Pub. L. 105-206, 112 Stat.



- 9 -
685; and the Community Renewal Tax Relief Act of 2000, Pub. L.
106- 554, 114 Stat. 2763A-587. The IRS sent a copy of this
determ nation letter to petitioner.

After the pleadings were filed, petitioner filed a Mtion
for an Order to Calendar for Trial and a Motion for Perm ssion
for Discovery. Petitioner sought discovery and trial concerning
his position that Hercules had falsely represented to the IRS
that the 2001 plan anendnents were not a “cutback” of benefits.

On July 15, 2004, the Court issued an Order that denied
petitioner’s Mdtion for an Order to Cal endar for Trial and
petitioner’s Modtion for Perm ssion for Di scovery. The Court’s
O der expl ai ned:

Rul e 217(a) states that the disposition of an

action for declaratory judgnent involving the

qualification of a retirenment plan “wll ordinarily be

made on the basis of the adm nistrative record, as
defined in Rule 210(b)(12). Only with the perm ssion

of the Court, upon good cause shown, will any party be

permtted to introduce before the Court any evidence

other than that presented before the Internal Revenue

Service and contained in the admnistrative record as

so defined.” Only in very extraordinary circunstances

will the Court permt either party to supplenent the

adm nistrative record. See The Nationalist Mvenent v.

Conmi ssioner, T.C. Menp. 1992-698, affd. 37 F.3d 216
(5th Cir. 1994).

Based upon the record as devel oped at the notions
heari ng, we are not persuaded that petitioner has shown
good cause either to commence discovery in this case or
for this case to be set for trial. 1In short, the |ega
issue in this case is whether a change in the interest
rate that Hercules, Inc. uses to conpute the present
value of a lunp-sumretirenent benefit under its
retirement plan constituted an inperm ssible “cut-back”
wi thin the neaning of section 411. Petitioner raised
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this |l egal issue during the adm nistrative process by
subm tting to respondent Conmm ssioner of Internal
Revenue a comment |etter discussing the point.
Respondent Conm ssioner of Internal Revenue consi dered
petitioner’s assertion; however, respondent
Comm ssi oner of Internal Revenue issued to respondent
Hercules, Inc. a favorable determnation letter.

The pl eadi ngs place the |legal issue as summari zed
above squarely in dispute in this action. W do not
see any need to supplenent the adm nistrative record.
Consequently, in the absence of extraordinary
ci rcunst ances that would otherw se justify discovery or
a trial herein, we shall deny petitioner’s notions.

Di scussi on

Section 401(a) lists the requirenents that nust be net by a
trust formng part of a pension or profit-sharing plan in order
for that trust to be eligible for favorable tax treatnent under
t he various sections of the Internal Revenue Code.

Section 7476(a) confers jurisdiction on this Court to issue
declaratory judgnents as to the initial or continuing
qualification of a retirenment plan under section 401(a).

Section 7476 “does not provide a broad grant of authority to the
Court to conduct a review of factual matters related to
controversies over retirenent plans and to fashion equitable

renedi es to resolve these controversies.” Simbpns V.

Conmi ssioner, T.C. Menp. 1995-422; see also Stevens V.

Conmi ssioner, T.C. Meno. 1985-192; Wenzel v. Conm ssioner, T.C

Meno. 1982-595, affd. 707 F.2d 694 (2d Cr. 1983). Rather, in a
decl aratory judgnent action under section 7476, we nust decide

whet her the Comm ssioner, in making a determnation as to the
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initial or continuing qualification of a retirenent plan under
section 401(a), properly applied the law to the facts presented

in the request for such determ nation. Thonpson v. Conmm Ssioner,

71 T.C. 32, 36-37 (1978): see H. Rept. 93-807, at 108 (1974),
1974-3 C.B. (Supp.) 236, 343; S. Rept. 93-383, at 114 (1973),

1974-3 C.B. (Supp.) 80, 193; see also Wenzel v. Conmm ssioner, 707

F.2d 694, 696 (2d G r. 1983), affg. T.C Meno. 1982-595; MManus
v. Comm ssioner, 93 T.C. 79, 87 (1989).

As a prelimnary matter, we address petitioner’s contention
that the Court should reconsider its Order dated July 15, 2004,
and grant petitioner’s Mdtion for an Order to Cal endar for Trial
and petitioner’s Mtion for Perm ssion for D scovery. Oher than
maki ng several conclusory statenents as to the necessity of
“getting the facts”, petitioner has not discussed how di scovery
and trial wll assist the Court in reaching a decision on the
question of law that is before it in this case, i.e., whether
respondent Comm ssioner erred in determ ning that the amendnent
to the plan’s | unp-sum paynent option did not violate the anti -
cut back rule of section 411(d)(6). Rather, petitioner asserts
that Hercules m srepresented to the IRS the effect of the plan
amendnent. Respondent Conm ssioner has maintai ned t hroughout
t hese proceedings that (1) respondent Commi ssioner was aware of
t he amendnent to the | unp-sum paynent option at the tine that the

favorabl e determ nation letter was issued to Hercules and (2) the
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i ssue to be decided is whether respondent Comm ssioner correctly
interpreted and applied the law in determ ning that the amendnent
did not violate the anti-cutback rule of section 411(d)(6).

Petitioner argues that, because Rule 217(a) does not nake an
explicit reference to declaratory judgnent actions involving the
continuing qualification of a retirenent plan, the “good cause”
provi sion of that Rule nust apply only to declaratory judgnent
actions involving the initial qualification of a retirenent plan.
Rul e 217(a) provides, in pertinent part, as foll ows:

(a) General: Disposition of an action for

decl aratory judgnent which involves the initial

qualification of a retirenent plan * * * wll

ordinarily be made on the basis of the admnistrative

record, as defined in Rule 210(b)(12). Only with the

perm ssion of the Court, upon good cause shown, w ||

any party be permtted to introduce before the Court

any evidence other than that presented before the

I nternal Revenue Service and contained in the

adm nistrative record as so defined. * * *

By its ternms, Rule 217(a) does not expressly preclude
di scovery or introduction of extrinsic evidence in a declaratory
j udgment action involving the continuing qualification of a
retirement plan. Nonetheless, to permt extrinsic evidence,
other than that present in the admnistrative record, in such an

action would convert the declaratory judgnent proceeding to a

judicial trial de novo. See Tanko Asphalt Prods., Inc. v.

Comm ssioner, 71 T.C. 824, 837 (1979), affd. 658 F.2d 735 (10th

Cr. 1981); Houston Lawer Referral Serv., Inc. v. Conm SSioner,

69 T.C. 570, 577 (1978); see also The Nationalist Myvenent v.
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Comm ssioner, 37 F.3d 216, 219 (5th Gr. 1994), affg. 102 T.C

558 (1994) and T.C. Meno. 1992-698. The |egislative history of
section 7476 makes clear that Congress did not expect the Court
to conduct a trial de novo in declaratory judgnent actions

ari sing under that section, no matter whether that action arose
with respect to the initial qualification or the continuing

qualification of a retirenent plan. See Tanko Asphalt Prods.,

Inc. v. Conm ssioner, 658 F.2d 735, 738-739 (10th Cr. 1981),

affg. 71 T.C. 824 (1979); H Rept. 93-807, at 108 (1974), 1974-3
C.B. (Supp.) 236, 343; S. Rept. 93-383, at 114 (1973), 1974-3

C.B. (Supp.) 80, 193; see al so Wenzel v. Conmm ssioner, 707 F.2d

at 696. Therefore, discovery or introduction of extrinsic

evi dence in such cases is inconsistent with the |egislative
intent that such cases be resolved without a trial based solely
on the materials contained in the adm nistrative record. See

Dr. Erol Bastug, Inc. v. Conm ssioner, T.C Meno. 1989-262 (“The

rule of law cited in Houston Lawer Referral and Tanko Asphalt is

predi cated upon the | egislative concern that the Court not bypass
the adm ni strative determ nation procedure w thout good cause.”);
see also Note to Rule 217(a), 68 T.C. 1048 (1977); Prefatory Note
to anendnents to this Court’s Rules in respect of declaratory

j udgnment s under section 7476, 64 T.C 1177-1179 (1975).

Consistent with this legislative intent, the Court has previously

held that it will not permt the admnistrative record to be
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suppl emented i n declaratory judgnent actions involving the
qualification of a retirenent plan unless very unusual
ci rcunst ances exi st and good cause has been shown. See, e.g.,

Hal | i burton Co. v. Comm ssioner, T.C Meno. 1992-533 (denying the

Comm ssioner’s notion to conpel discovery in a declaratory
j udgment proceeding relating to the partial termnation of a

retirement plan); Dr. Erol Bastug, Inc. v. Conm Ssioner, supra

(denying the taxpayer’s notion to calendar for trial in a
decl aratory judgnent proceeding relating to the initial

qualification of a retirenent plan); cf. Tanko Asphalt Prods.,

Inc. v. Comm ssioner, 71 T.C at 837 (upholding the Court’s

earlier refusal to grant the taxpayer’s request for a trial in a
decl aratory judgnent proceeding relating to the initial
qualification of a retirenent plan). W see no reason to deviate
fromthe Court’s past practices in this case. Only in very
unusual circunstances and upon good cause shown wi Il the Court
permt the admnistrative record to be supplenented in

decl aratory judgnent actions involving the initial or continuing
qualification of a retirenent plan.

In the Court’s Order of July 15, 2004, we concl uded that
petitioner had not shown good cause either to commence di scovery
in this case or for this case to be set for trial. There is no
reason to change the analysis or the result reached in that

Order.  In particular, we enphasize that the issue in this case
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is a legal one, and neither discovery nor extrinsic evidence is
necessary or appropriate for its decision. Petitioner’s asserted
pur pose for discovery is sinply a disagreenent with the position
taken by Hercules with respect to the effect of the 2001 pl an
amendnent .

We now turn to the question of whether respondent
Comm ssioner erred in issuing a favorable determ nation letter to
Hercul es. As noted above, section 401(a) lists the requirenents
that nust be nmet by a trust formng part of a pension or profit-
sharing plan in order for that trust to be eligible for favorable
tax treatnment under the various sections of the Internal Revenue
Code. Under section 401(a)(7), a trust shall not constitute a
qualified trust unless the retirenment plan of which such trust is
a part satisfies the m ninmum vesting standards of section 411.
Under section 411(a), a retirement plan nust provide that, inter
alia, the requirenments of section 411(a)(11) are net. Section
411(a)(11), as anmended by the Uruguay Round Agreenents Act, Pub.
L. 103-465, sec. 767(a)(1l), 108 Stat. 5038, provides that, if the
present value of a participant’s nonforfeitable accrued benefit,
as determ ned under section 417(e)(3), exceeds a specified dollar
anount, the plan nust provide that such benefit may not be
i mredi ately distributed without the participant’s consent. See
sec. 411(a)(11)(A) and (B); see also sec. 1.411(a)-11(a), (d),

| ncome Tax Regs.
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In the case of a defined benefit plan, the term “accrued
benefit” means the enpl oyee’s accrued benefit determ ned under
the plan and expressed in the formof an annual benefit
comencing at normal retirenment age. Sec. 411(a)(7)(A(i); see
al so sec. 1.411(a)-7(a)(1), Incone Tax Regs. More generally, an
accrued benefit represents the progressively increasing interest
in aretirement benefit that an enpl oyee earns each year, under a

formula that is provided in the plan. Bd. of Trs. of the Sheet

Metal Workers' Natl. Pension Fund v. Comm ssioner, 117 T.C 220,

228 (2001), affd. 318 F.3d 599 (4th Cir. 2003); see also

Ashenbaugh v. Crucible Inc., 1975 Salaried Ret. Plan, 854 F.2d

1516, 1524 (3d Cir. 1988).

Under section 401(a)(11), a trust formng part of a defined
benefit plan will not constitute a qualified trust unless, inter
alia, the accrued benefit payable to a vested participant is
provided in the formof a qualified joint and survivor annuity
(QSA). See sec. 401(a)(11)(A and (B). Section 417 provides
special rules and definitions for purposes of applying section
401(a)(11). Sec. 401(a)(1l1)(F).

Section 417(e) provides rules for “cash-outs” (i.e., |unp-
sum paynments) of a participant’s QQSA If the present value of a
participant’s QISA exceeds the anmount that can be distributed
W t hout the participant’s consent under section 411(a)(11),

section 417(e)(2) provides that the participant and the
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partici pant’s spouse nust consent in witing before the plan may
distribute the present value of the participant’s QSA  Under
section 417(e)(3), as anended by the Uruguay Round Agreenents
Act, Pub. L. 103-465, sec. 767(a)(2), 108 Stat. 5038, the present
value of a participant’s QISA shall not be |less than the present
val ue cal cul ated by using the applicable nortality table and the
applicable interest rate. See also sec. 1.417(e)-1(d)(1), Incone
Tax Regs. Under section 417(e)(3)(A(ii)(l1l1), the term
“applicable interest rate” neans the annual interest rate on
30-year Treasury securities for the nonth before the date of
distribution or such other tine as the Secretary may by
regul ati ons prescribe. See also sec. 1.417(e)-1(d)(3), Incone
Tax Regs. Prior to its amendnent by the Uruguay Round Agreenents
Act, section 417(e)(3) required retirenment plans to cal culate the
present value of a participant’s QSA using an interest rate
assunption based on the rate that would be used (as of the date
of distribution) by the PBGC for purposes of determ ning the
present value of a |unp-sumdistribution on plan term nation
(PBGC interest rate). Section 417(e)(3), as anended, is
effective for plan years beginning after Decenber 31, 1994.
Uruguay Round Agreements Act, Pub. L. 103-465, sec. 767(d)(1),
108 Stat. 5040.

The anendnment to section 417(e)(3) offered a financi al

benefit to sponsors of defined benefit plans by allowng themto
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use a higher discount rate when cal cul ating the present val ue of

a participant’s accrued benefit. See Myers-Garrison v.

Johnson & Johnson, 210 F. 3d 425, 428 (5th Gr. 2000). Because

the use of a higher discount rate results in a | ower present
value for a participant’s accrued benefit, the question that
arises is whether that reduction in present value violates the
anti-cutback rule of section 411(d)(6). That section provides,
in pertinent part, as follows:

(6) Accrued benefit not to be decreased by
anendnent . - -

(A) I'n general.—A plan shall be treated as
not satisfying the requirenments of this section if
the accrued benefit of a participant is decreased
by an anendnent of the plan, other than an
amendnent described in section 412(c)(8), or
section 4281 of the Enployee Retirenent |ncone
Security Act of 1974.

(B) Treatnent of certain plan anendnments. —-
For purposes of subparagraph (A), a plan anendnment
whi ch has the effect of—-

(1) elimnating or reducing an early
retirenment benefit or a retirenent-type
subsidy (as defined in regulations), or

(1i) elimnating an optional form of
benefit,

Wi th respect to benefits attributable to service
before the anmendnent shall be treated as reducing
accrued benefits. In the case of a retirenent-
type subsidy, the preceding sentence shall apply
only with respect to a participant who satisfies
(either before or after the anendnent) the
preanmendnent conditions for the subsidy. The
Secretary shall by regulations provide that this
subpar agraph shall not apply to any plan amendnent
whi ch reduces or elimnates benefits or subsidies
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whi ch create significant burdens or conplexities
for the plan and plan participants, unless such
amendnent adversely affects the rights of any
participant in a nore than de mnims manner. The
Secretary may by regul ations provide that this
subpar agraph shall not apply to a plan amendnent
described in clause (ii) (other than a plan
anendnent having an effect described in
clause (i1)).

The Uruguay Round Agreenments Act, Pub. L. 103-465, sec.
767(d)(2), 108 Stat. 5040, provides that a participant’s accrued
benefit is not considered to be reduced in violation of section
411(d)(6) nerely because the benefit is determ ned in accordance
with the applicable interest rate under section 417(e)(3)(A),
i.e., the annual interest rate on 30-year Treasury securities.
Section 1.417(e)-1(d)(10), Incone Tax Regs., explains the scope
of this relief fromthe anti-cutback rule of section 411(d)(6).
See T.D. 8768, 1998-1 C. B. 1027, 1029-1030. Section
1.417(e)-1(d)(210) (i), Incone Tax Regs., provides the general rule
that a plan anmendnent that changes the interest rate, the tine
for determning the interest rate, or the nortality assunptions
used for the purposes described in section 1.417(e)-1(d) (1),

I ncone Tax Regs. (relating to the calculation of the present

val ue of a participant’s accrued benefit), is subject to section
411(d)(6). Subdivisions (ii) through (v) of section
1.417(e)-1(d)(10), Income Tax Regs., provide safe harbors from

the general rule of section 1.417(e)-1(d)(210)(i), Inconme Tax
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Regs. As relevant here, section 1.417(e)-1(d)(10)(iv), Incone
Tax Regs., provides as foll ows:

(1v) Section 411(d)(6) relief for plan anendnents
pursuant to changes to section 417 nade by RPA ‘94
providing for prior determ nation date or up to two
nonths earlier. Notw thstanding the general rule of
paragraph (d)(10)(i) of this section, except as
provi ded in paragraph (d)(10)(vi)(B) of this section
[relating to the replacenent of a non-PBGCC interest
rate], a participant’s accrued benefit is not
considered to be reduced in violation of section
411(d)(6) nerely because of a plan anmendnent t hat
changes any interest rate or nortality assunption used
to calculate the present value of a participant’s
benefit under the plan, if the follow ng conditions are
satisfied—

(A) The anmendnent replaces the PBGC interest
rate (or an interest rate or rates based on the PBGCC
interest rate) as the interest rate used under the plan
in determning the present value of a participant’s
benefit under this paragraph (d); and

(B) After the anmendnent is effective, the
present value of a participant’s benefit under the plan
cannot be |l ess than the anount cal cul ated using the
applicable nortality table and the applicable interest
rate, but only if the applicable interest rate is the
annual interest rate on 30-year Treasury securities for
t he cal endar nonth that contains the date as of which
the PBGC interest rate (or an interest rate or rates
based on the PBGC i nterest rate) was determ ned
i mredi ately before the anmendnent, or for one of the two
cal endar nmonths i medi ately precedi ng such nont h.

Her cul es’ anendnent to the | unp-sum paynent option fits
squarely within the safe harbor provided by section
1.417(e)-1(d)(10)(iv), Incone Tax Regs. Specifically, the
anendnent to the |unp-sum paynent option (1) replaces an interest
rate based on the PBGC interest rate; (2) provides that the

present value of a participant’s accrued benefit shall be no |ess
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t han the anount cal cul ated using the applicable nortality table
and the applicable interest rate; and (3) provides that the
applicable interest rate is the annual interest rate on 30-year
Treasury securities for the second cal endar nonth preceding the
cal endar nonth in which the PBGC interest rate would have
ot herwi se been determ ned before the amendnent. (The anmendnent
to the | unp-sum paynent option al so satisfies the requirenents of
section 1.417(e)-1(d)(4), Inconme Tax Regs., by (1) providing for
a cal endar quarter “stability period” with respect to the
applicable interest rate; (2) specifying that the “l ookback
month” for determ ning the applicable interest rate is the second
cal endar nonth preceding the stability period; and (3) applying
the tinme and nethod for determning the applicable interest rate
uniformy to all of the participants falling under Schedul e B of
t he amended plan. See sec. 1.417(e)-1(d)(4)(i) through (iii),
| nconre Tax Regs.)

Not wi t hst andi ng the anmendnent’s conpliance wth the safe
har bor provided by section 1.417(e)-1(d)(10)(iv), Incone Tax
Regs., petitioner contends that the anmended plan viol ates the
anti-cutback rule of section 411(d)(6) because the change in the
interest rate assunption used to calculate the present value of a
participant’s accrued benefit under the | unp-sum paynent option
occurred after the deadline specified in the follow ng portion of

section 1.417(e)-1(d)(10)(i), Incone Tax Regs.:
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[ A] plan anmendnent that changes the interest rate or
the nortality assunptions used for the purposes
described in paragraph (d)(1) of this section nerely to
elimnate use of the interest rate described in
paragraph (d)(3) or paragraph (d)(9) of this section,

or the applicable nortality table, with respect to a
distribution formdescribed in paragraph (d)(6) of this
section, for distributions with annuity starting dates
occurring after a specified date that is after the
amendnent is adopted, does not violate the requirenents
of section 411(d)(6) if the anendnent is adopted on or
before the last day of the last plan year ending before
January 1, 2000. [Enphasis added.]

As di scussed bel ow, petitioner’s argunent is unpersuasive.
According to the portion of section 1.417(e)-1(d)(10)(i),

I ncone Tax Regs., upon which petitioner relies, only those pl an

anendnents nmade with respect to distribution fornms described in

section 1.417(e)-1(d)(6), Income Tax Regs., are subject to the

deadl i ne specified in section 1.417(e)-1(d)(10)(i), Incone Tax

Regs. Section 1.417(e)-1(d)(6), Income Tax Regs., provides as

foll ows:

(6) Exceptions. This paragraph (d) (other than
the provisions relating to section 411(d)(6)
requi renents in paragraph (d)(10) of this section) does
not apply to the amount of a distribution paid in the
form of an annual benefit that-—-

(1) Does not decrease during the life of the
participant, or, in the case of a QPSA [qualified
preretirement survivor annuity], the life of the
participant’s spouse; or

(i1) Decreases during the life of the
participant nerely because of —

(A) The death of the survivor annuitant
(but only if the reductionis to a |level not bel ow 50%
of the annual benefit payable before the death of the
survivor annuitant); or
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(B) The cessation or reduction of Soci al
Security supplenments or qualified disability benefits
(as defined in section 411(a)(9)).
Petitioner has not considered whether the anmendnent to the
interest rate assunption was nade with respect to a distribution
formdescribed in section 1.417(e)-1(d)(6), Incone Tax Regs. In
particul ar, petitioner has not argued that the | unp-sum paynent
option provides for a “distribution paid in the formof an annual
benefit” described in section 1.417(e)-1(d)(6), Inconme Tax Regs.
Even if petitioner had done so, such an argunent woul d not
per suade us, because a |unp-sum paynent is not a distribution
form described in section 1.417(e)-1(d)(6), Incone Tax Regs.
Rat her, section 1.417(e)-1(d)(6), Inconme Tax Regs., describes
distributions that are paid in certain annuity fornms. This
conclusion is supported by the preanbl e acconpanying the issuance

of the final regulations at section 1.417(e)-1(d), Incone Tax

Regs. See T.D. 8768, 1998-1 C. B. 1027; see also Arnto, Inc. v.

Conmm ssioner, 87 T.C. 865, 868 (1986) (“A preanble wll

frequently express the intended effect of sonme part of a
regulation. As a statenent of intent that represents an
institutional viewpoint, such a docunment m ght be hel pful in
interpreting an anbiguity in a regulation.”). The preanble to
those final regulations states, in pertinent part, as foll ows:

Exceptions fromthe requirenents of section 417(e)(3)

The tenporary regul ati ons provi ded an exception
fromthe requirenents of section 417(e)(3) and sec.
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1.417(e)-1T(d) for the anount of a distribution under a
nondecr easi ng annuity payable for a period not |ess
than the life of the participant or, in the case of a
QPSA, the |ife of the surviving spouse. For purposes
of this exception, a nondecreasing annuity included a
QISA, a QPSA, and an annuity that decreased nerely
because of the cessation or reduction of Soci al
Security supplenments or qualified disability paynents
(as defined in section 411(a)(9)). This exception was
identical to the exception provided under fornmer final
regul ations. Several commentators pointed out that
this exception did not cover several other types of
annuity fornms of distribution that were nondecreasing
during the life of the participant, and suggested that
the regul ati ons be changed to provide additional
exceptions for these additional annuity forns of

di stribution.

The I RS and Treasury have determned that it is
appropriate to provide additional exceptions for these
benefit forms. Accordingly, under the final
regul ations, section 417(e)(3) and sec. 1.417(e)-1(d)
do not apply to the anmount of a distribution paid in
the formof an annual benefit that does not decrease
during the life of the participant, or, in the case of
a QPSA, the life of the participant’s spouse; or that
decreases during the life of the participant nerely
because of the death of the survivor annuitant (but
only if the reduction is to a | evel not bel ow 50% of
t he annual benefit payable before the death of the
survivor annuitant) or nerely because of the cessation
or reduction of Social Security supplenents or
qualified disability benefits. * * * [T.D. 8768,
1998-1 C. B. 1027, 1028.]

This conclusion is further supported by the commobnsense notion
that, because section 417(e) specifically deals with the

cal cul ation of the present value of a participant’s accrued
benefit for purposes of determ ning the amount of a | unp-sum
paynment to that participant, |unp-sum paynents woul d not be
excepted fromthe present value requirenents of section

1.417(e)-1(d), Income Tax Regs. Therefore, because the | unp-sum
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paynment option does not provide for a distribution form descri bed
in section 1.417(e)-1(d)(6), Inconme Tax Regs., the deadline
specified in section 1.417(e)-1(d)(210)(i), Income Tax Regs., is
not applicable to the anmendnent at issue in this case.

While there is no deadline specified in section 1.417(e)-1,
| ncone Tax Regs., for adopting plan anmendnents to which the
present val ue requirenents of section 1.417(e)-1(d), Inconme Tax
Regs., actually apply, the Conm ssioner has issued a series of
revenue procedures in which the deadline to adopt such pl an
amendnents was set and then extended. The first of these revenue
procedures was Rev. Proc. 99-23, 1999-1 C B. 920. Rev. Proc.
99- 23, supra, provides, in pertinent part, as foll ows:

SECTION 1. PURPCSE

.01 This revenue procedure extends until the | ast
day of the first plan year beginning on or after
January 1, 2000, the remedi al anmendnent period under
sec. 401(b) of the Code for amending plans that are
qualified under sec. 401(a) or sec. 403(a) for changes
made by the Small Business Job Protection Act of 1996,
Pub. L. 104-188 (“SBJPA’) and for other recent changes
inthe law. * * *

* * * * * * *

.03 This revenue procedure also provides that the
extension of the renedial amendnent period applies to
the time for adopting anendnments of defined benefit
pl ans to provide that benefits will be determned in
accordance with the applicable interest rate rules and
applicable nortality table rules of sec. 1.417(e)-1(d)
of the Income Tax Regul ations. However, such a plan
amendnent nust provide that, with respect to
distributions with annuity starting dates that are on
or after the effective date of the anendnent but before
t he adoption date of the anendnent, the distribution
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will be the greater of the anmount that woul d be

determ ned under the plan wthout regard to the
amendnent and t he anount determ ned under the plan with
regard to the anmendnent.

* * * * * * *

SECTI ON 2. BACKGROUND

* * * * * * *

.07 Under sec. 417(e)(3), as anended by sec. 767
of the Retirenment Protection Act of 1994 (“RPA 94,~”
which is part of GATT), and sec. 1.417(e)-1(d), a
defined benefit plan nust provide that the present
val ue of any accrued benefit and the anmount of any
di stribution nust not be | ess than the anount
cal cul ated using the applicable interest rate described
in sec. 1.417(e)-1(d)(3) and the applicable nortality
tabl e described in sec. 1.417(e)-1(d)(2). * * *
Section 767 of RPA 94 and sec. 1.417(e)-1(d) are
generally effective for distributions with annuity
starting dates in plan years beginning after
Decenber 31, 1994. However, sec. 417(e)(3)(B) provides
a transition rule for plans adopted and in effect as
of Decenber 7, 1994 (“pre-GATT plans”). |In general,
under this rule, the present value of a distribution
froma pre-GATT plan that is nade before the earlier of
(1) the first plan year beginning after Decenber 31,
1999, or (ii) the later of the adoption or effective
date of a plan anendnent applying the changes nade to
sec. 417(e)(3) to the plan is to be determ ned under
the plan’s pre-GATT ternms. Thus, for pre-GATT pl ans,
anendnent s appl ying the changes to sec. 417(e)(3) to
pl an years begi nning before January 1, 2000, could not
be adopted retroactively, and these plans could not be
operated in accordance with the changes prior to plan
amendnent .

.08 Section 767(d)(2) of RPA 94 provides that a
participant’s accrued benefit is not considered to be
reduced in violation of sec. 411(d)(6) nerely because
the benefit is determned in accordance with the
applicable interest rate rules and the applicable
nortality table rules of sec. 417(e)(3)(A), as anended
by RPA 94. Section 1.417(e)-1(d)(10) explains the
scope of relief fromthe requirenents of sec.
411(d)(6). A plan anmendnent to conply with the
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applicable interest rate rules and the applicable
nortality table rules of sec. 417(e)(3)(A), as anended
by RPA 94, nust apply to all distributions with annuity
starting dates that occur in plan years beginning after
Decenber 31, 1999.

.09 Section 1.401(b)-1T(c)(3) authorizes the
Comm ssioner to inpose limts and provi de additional
rules regardi ng the anmendnents that may be nade within
the renedi al amendnent period with respect to a plan
provi sion that has been designated by the Comm ssioner
as a disqualifying provision under sec. 401(b).

* * * * * * *

SECTI ON 3. EXTENSI ON OF REMEDI AL AMENDMENT PERI CD

.01 The renedi al anmendnent period described in
Rev. Proc. 97-41 and Rev. Proc. 98-14, hereafter
referred to as the “GUST” renedi al anendnent peri od,
is, in the case of nongovernnental plans, hereby
extended to the last day of the first plan year
begi nning on or after January 1, 2000. * * *

* * * * * * *

.06 Finally, the extension of the renedial
anendnent period also applies to the tinme for adopting
anmendnents of defined benefit plans to provide that
benefits will be determ ned in accordance with the
applicable interest rate rules and applicable nortality
table rules of sec. 1.417(e)-1(d). Thus, such a plan
anendnent nmay be adopted at any tine up to the | ast day
of the extended renedi al anendnent period, provided the
amendnent is nmade effective for distributions with
annuity starting dates occurring in plan years
begi nning after Decenber 31, 1999. However, pursuant
to the Comm ssioner’s authority in sec.
1.401(b)-1T(c)(3), if such a plan anmendnent is adopted
after the last day of the last plan year beginning
before January 1, 2000, the anendnent nust provide
that, with respect to distributions with annuity
starting dates that are after the |ast day of that plan
year but before the date of adoption of the anendnent,
the distribution will be the greater of the anount that
woul d be determ ned under the plan without regard to
t he amendnent and the anmpunt determ ned under the plan
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with regard to the anendnent. [Rev. Proc. 99-23,
1999-1 C. B. at 920-923.]

Rev. Proc. 99-23, supra, was subsequently nodified by Rev.
2000- 27, 2000-1 C.B. 1272. Rev. Proc. 2000-27, supra,
des, in pertinent part, as follows:

SECTION 1. PURPCSE

.01 * * * This [revenue] procedure * * * extends
until the last day of the first plan year begi nning on
or after January 1, 2001, the renedial amendnent period
under sec. 401(b) of the Code for anmending plans for
&JS * * %

.02 The term“GUST” refers to the foll ow ng:

1 the Uruguay Round Agreenents Act, Pub. L.
103-465 (“GATT");

2 the Unifornmed Services Enploynent and
Reenpl oynment Rights Act of 1994, Pub. L. 103-353
(“USERRA”) ;

3  SBJPA:;

4 the Taxpayer Relief Act of 1997, Pub. L. 105-34
(“TRA *97"); and

5 the Internal Revenue Service Restructuring and
Ref orm Act of 1998, Pub. L. 105-206 (“RRA *98").

SECTI ON 2. BACKGROUND

* * * * * * *

.03 Under sec. 401(b), plan sponsors have a
remedi al anmendnent period in which to adopt GUST pl an
amendnents. Rev. Proc. 99-23, 1999-16 |.R B. 5,
provi des that the GUST renedi al anmendnment period for
nongover nnent al plans ends on the |ast day of the first
pl an year begi nning on or after January 1, 2000. * * *
The end of the GUST renedi al anendnent period is the
deadline for making all GUST plan anmendnents, including
pl an anmendnents reflecting the repeal of sec. 415(e)
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and ot her plan anmendnments specifically enunerated in
Rev. Proc. 99-23. * * *

* * * * * * *

SECTI ON 4. EXTENSI ON OF THE REMEDI AL AMENDVENT PERI OD

.01 The GUST renedial anendnent period for
nongover nnental plans is extended to the |ast day of
the first plan year beginning on or after January 1,
2001. * * *

.02 1In general, all plan provisions that either
cause a plan to fail to satisfy the qualification
requi renents of the Code because of changes to those
requi renents made by GUST or are integral to a
qual i fication requirenent changed by GUST are
di squal i fying provisions under sec. 1.401(b)-1(b) of
the regul ations. Thus, this extension of the GUST
remedi al amendnent period applies to all GUST pl an
anendnents, including all those specifically enunerated
in Rev. Proc. 99-23. * * * [Rev. Proc. 2000-27
2000-1 C. B. at 1272-1273.]

Rev. Proc. 2000-27, supra, was subsequently nodified by Rev.
Proc. 2001-55, 2001-2 C. B. 552. Rev. Proc. 2001-55, supra,
provides, in pertinent part, as follows:

SECTION 1. PURPCSE

Thi s revenue procedure extends the GUST renedi al
amendnent period under sec. 401(b) of the Code for
qualified retirenent plans. First, the revenue
procedure extends the GUST renedi al amendnent period
for all plans to February 28, 2002, if the period would
ot herwi se end before then. * * *

SECTI ON 2. BACKGROUND

.01 Under sec. 401(b), plan sponsors have a
remedi al anmendnent period in which to adopt plan
amendnents for GUST. The end of the GUST renedi al
amendnent period is the deadline for making all GUST
pl an anmendnments and ot her plan anmendnents specifically
enunerated in Rev. Proc. 99-23 (1999-1 C. B. 920).

* * %
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.02 Rev. Proc. 2000-27 (2000-26 |I.R B. 1272)
provi des that the GUST renedi al anmendnment period for
nongover nnent al plans ends on the |ast day of the first
pl an year begi nning on or after January 1, 2001. * * *

* * * * * * *

.05 Section 1.401(b)-1(f) of the Inconme Tax
Regul ations provides that, at his discretion, the
Comm ssi oner may extend the renedi al anendnent period
or may allow a particular plan to be anended after the
expiration of its renedi al anmendnent period and any
appl i cabl e extension of such period. In determning
whet her such an extension will be granted, the
Commi ssi oner shall consider, anong other factors,
whet her substantial hardship to the enpl oyer woul d
result if such an extension were not granted, whether
such an extension is in the best interest of plan
partici pants, and whether the granting of the extension
is adverse to the interests of the governnent.

SECTI ON 3. GENERAL EXTENSI ON OF REMEDI AL ANVENDMENT
PERI OD TO FEBRUARY 28, 2002

.01 The GUST renedi al anmendnent period is

extended to February 28, 2002, if the period would

ot herwi se end before then. This extension applies to

all GQUST plan anmendnents, including all those plan

anendnents specifically enunerated in Rev. Proc. 99-23.

* * * [Rev. Proc. 2001-55, 2001-2 C B. at 552-553; fn.

ref. omtted.]

Wth the publication of Rev. Proc. 2001-55, supra, the
Comm ssi oner extended the deadline for plan sponsors to adopt the
amendnents enunerated in Rev. Proc. 99-23, 1999-1 C. B. 920, unti
February 28, 2002. The anendnents enunerated in Rev. Proc.

99- 23, supra, included anendnents of defined benefit plans to
provi de that the present value of a participant’s accrued benefit
woul d be determ ned in accordance with the applicable interest

rate rules and applicable nortality table rules of section
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1.417(e)-1(d), Income Tax Regs. Thus, it follows that plan
sponsors had until February 28, 2002, to adopt plan anmendnents
falling under the safe harbors provided by section
1.417(e)-1(d)(20)(ii) through (v), Income Tax Regs. Accordingly,
Hercul es had until February 28, 2002, to adopt amendnents to the
| unp- sum paynent option in accordance with the safe harbor
provi ded by section 1.417(e)-1(d)(210)(iv), Incone Tax Regs.

In an effort to avoid this conclusion, petitioner contends
that, because “the continuing use of the PBGC interest rate
cannot be a ‘disqualifying provision’” within the nmeaning of the
Treasury regul ati ons promul gat ed under section 401(b), “the
series of Revenue Procedures relating to the renedi al anmendnent
period with respect to the extensive GUST | or GUST |l anmendnents
did not extend the period during which Hercules could amend the
plan to provide that the 30-year Treasury bond rate woul d be
used”. As discussed below, petitioner’s contention is
unper suasi ve.

Section 1.401(b)-1, Inconme Tax Regs., explains the operation

of section 401(b) and provides, in pertinent part, as follows:

(a) General rule. Under section 401(b) a * * *
pension * * * plan which does not satisfy the
requi renents of section 401(a) on any day solely as a
result of a disqualifying provision * * * shall be
considered to have satisfied such requirenents on such
date if, on or before the |last day of the renedi al
amendnent period * * * with respect to such
di squalifying provision, all provisions of the plan
whi ch are necessary to satisfy all requirenents of
* * * [section] 401(a) * * * are in effect and have
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been made effective for all purposes for the whole of
such period. * * *

(b) Disqualifying provisions. For purposes of
this section, with respect to a plan described in
paragraph (a) of this section, the term “disqualifying
provi si on” neans:

* * * * * * *

(3) A plan provision designated by the
Commi ssioner, at the Comm ssioner’s discretion, as a
di squal i fying provision that either—-

(1) Results in the failure of the plan
to satisfy the qualification requirenents of the
I nt ernal Revenue Code by reason of a change in those
requirenents; or

(1i) Is integral to a qualification
requi renent of the Internal Revenue Code that has been
changed.

(c) Special rules applicable to disqualifying
provi si ons—-

* * * * * * *

(2) Method of designating disqualifying
provi sions. The Conm ssioner may designate a plan
provi sion as a disqualifying provision pursuant to
par agraph (b)(3) of this section only in revenue
rulings, notices, and other guidance published in the
| nternal Revenue Bulletin. * * *

(3) Authority to inpose limtations. |In the
case of a provision that has been designated as a
di squal i fyi ng provision by the Conmm ssioner pursuant to
par agraph (b)(3) of this section, the Conm ssioner may
inpose limts and provide additional rules regarding
t he amendnents that may be nmade with respect to that
di squal i fying provision during the renedi al anmendnent
period. The Comm ssioner may provide guidance in
revenue rulings, notices, and ot her gui dance published
in the Internal Revenue Bulletin. * * *
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Par agraphs (b)(3), (c)(2), and (c)(3) of section 1.401(b)-1,
I ncome Tax Regs., were pronul gated as tenporary regul ati ons on
August 1, 1997, and adopted w t hout substantive change as fi nal
regul ati ons on February 4, 2000. See T.D. 8871, 2000-1 C. B. 641;
T.D. 8727, 1997-2 C. B. 47.

Under section 1.401(b)-1(b)(3), Incone Tax Regs., the
Comm ssi oner has discretion to designate certain plan provisions
as disqualifying provisions. As inplied by Rev. Proc. 99-23,
sec. 3.06, 1999-1 C. B. at 923, and Rev. Proc. 2000-27, sec. 4.02,
2000-1 C. B. at 1273, the Conm ssioner designated plan provisions
providing for the determ nation of the present value of a
participant’s accrued benefit as disqualifying provisions because
they were integral to a qualification requirenent that had been
changed. Consequently, the Comm ssioner subjected these plan
provisions to the renedi al anmendnent period set forth in those
revenue procedures. Because the |unp-sum paynent option is such
a plan provision, it was subject to the renmedi al anmendnent
period. Therefore, petitioner cannot avoid the concl usion that
Hercul es had until February 28, 2002, to adopt amendnents to the
| unp- sum paynent option in accordance with the safe harbor
provi ded by section 1.417(e)-1(d)(10)(iv), Incone Tax Regs.

In addition to subjecting plan provisions providing for the
determ nation of the present value of a participant’s accrued

benefit to the renedi al anendnent period, the Comm ssioner also
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exerci sed the Conm ssioner’s authority under section
1.401(b)-1(c)(3), Inconme Tax Regs., in Rev. Proc. 99-23, supra,
by establishing an additional requirenent for plan sponsors that
adopt ed anendnents to those plan provisions in plan years
begi nning after Decenber 31, 1999. Specifically, Rev. Proc.
99-23, sec. 3.06, 1999-1 C. B. at 923, added the follow ng
requirenent: |f the sponsor of a defined benefit plan, which
uses the calendar year as its plan year, adopted an anmendnent to
a plan provision providing for the determ nation of the present
value of a participant’s accrued benefit on or after January 1,
2000, the anendnent had to be made effective for distributions
with annuity starting dates occurring on or after January 1,

2000, and had to provide that, with respect to distributions with
annuity starting dates occurring on or after January 1, 2000, but
before the date of the adoption of the anendnent, the anount of
any such distributions would be the greater of the anount

determ ned under the plan without regard to the amendnent and the
anount determ ned under the plan wwth regard to the anmendnent.

As di scussed above, the anendnent that Hercules nmade to the
| unmp- sum paynent option falls squarely within the safe harbor
provi ded by section 1.417(e)-1(d)(210)(iv), Incone Tax Regs.
Because Hercul es anended the | unp-sum paynment option in 2001, the
anendnent occurred before the February 28, 2002, deadline to

adopt such plan anendnents had passed. Furthernore, the 2001
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anendnent to the | unp-sum paynent option satisfied the additional
requi renent established by the Conm ssioner in Rev. Proc. 99-23,
sec. 3.06, 1999-1 C.B. at 923, by offering the greater of the
accrued benefit calculated using the PBGC interest rate or the
annual interest rate on 30-year Treasury securities for paynents
occurring on and after January 1, 2000, but before January 1,
2002.

In sum we conclude that respondent Conmm ssioner did not err
in determning that the anendnent to the plan’s | unp-sum paynent
option did not violate the anti-cutback rule of section
411(d) (6).

We have considered the argunents of the parties that were
not specifically addressed in this opinion. Those argunents are
either without nmerit or irrelevant to our deci sion.

To reflect the foregoing,

Deci sion will be entered

for respondents.




